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   JUDGMENT 

   

1.  In this case accused Sri Prafulla Karmakar is put for trial for allegation of 

charge u/s 302 of the IPC.  

 

2.     The factual matrix according to FIR in brief is that on the morning of 

16/3/2015 the informant got an information that accused confined his wife in his 

house at Monijharani village and setting fire by sprinkling kerosene. Immediately 

on receiving the information he rushed to the place of occurrence. He saw a 

senseless body of Smti Akashi Karmakar lying in place of occurrence. Then police 

arrived. The victim was taken to Medical College of Tumoki in 108 ambulance. 

Then he came to know that actual incident took place on about 10 O’ Clock on 

night of 15/3/15. 

 

3.  The FIR was lodged by Sri Dina Barhoi, the village head man before I/C 

Bebejia Police Out Post. On received the ejahar, the I/C Bebejia Police Out Post by 

giving GD Entry No. 355 dated 17/3/2005 send the FIR to O/C Tezpur P.S. On 

receiving the FIR, the O/C Tezpur registered the case vide Tezpur PS Case No. 

279/15, u/s 342/326/307 of the IPC and gives a GD Entry No. 786 dated 

17/3/2015. 

 

4.    After completion of usual investigation, the O/C Tezpur sent up the case for 

trial against the accused u/s 304 (B) of the IPC. 

 

5.     Upon hearing of parties and on perusal of the record my learned predecessor 

in Court framed charge u/s 302 of the IPC. Particulars of the charge are read over 

and explain to accused to which he pleaded not guilty and claimed to be tried. To 

substantial the case, prosecution examined as many as 10 numbers of witnesses. 

After completion of prosecution evidence, accused was examined u/s 313 Cr.P.C. 

All the allegations made against the accused and the evidence appears against the 

accused are put before him for his explanation where he denied the evidence and 

declined to give defence evidence. 

 

6.     I have also heard argument put forwarded by learned counsel for both 

parties. 
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7.     The point for decision in his case is that : 

1. Whether on the night, at about 9 p.m. of 15/3/15 at village 

Borghop under Tezpur P.S. accused committed murder of his wife, 

Akashi Karmakar  by intentionally  causing death by burning her 

after pouring kerosene over her, as a result, she died on 17/3/15? 

 

  REASONS AND DECISIONS THEREFOR. 

8.      To arrive at a judicial decision, let me appreciate the evidence on record. 

 

9.   PW-1 Sri Dina Barhoi stated he know the accused as well as the deceased. 

The incident took place about 6 month ago. On 16/3/15 at about 8 a.m., he was 

called to village Monijharni No. 2 Borghop by one Mohan Karmakar over telephone 

to the house of accused. Accordingly he went there, where he saw Smti Akashi 

Karmakar was laid on the banana leaves in the house of accused. When he ask 

her, she told him that her husband has burnt her after pouring kerosene on her. 

She also told him that as she did not gave money to her husband therefore, he 

burn her. Thereafter, he informed police over telephones. Police came and took 

the injured in a 108 Ambulance to Tezpur Medical College & Hospital. During 

investigation the police seized is one plastic bottle, one match box and one country 

lamp (Chaki) from the place of occurrence. Ext. 1 is the seizure list and Ext. 1 (1) 

is his signature. Ext. 1 is plastic bottle containing a small quantity of kerosene oil, 

Ext. 2 is one country lamp (Chaki) and Ext. 3 is one match box. On the next day 

he lodged the FIR which was written by one Dwipen Kalita as per his instruction. 

The FIR was read over to him. Then he put signature Ext 2 is the FIR and Ext 2 

(1) is his signature. Later on he came to know that after 3 days Akashi Karmakar 

died due to burn injury.  

 

10.     Though he has been exposed to long cross- examination but evidence as to 

on being came to know about the incident he went to the house of accused and 

saw Smti Akashi Karmakar was laid on the banana leaves,   Ext. 1 is seizure list of 

one match box and country lamp (Chaki) seized from the place of occurrence that 

has remained unchallenged. 
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11.    PW-2 Sri Sarbeswar Basumatary stated that he know the accused and also 

knew the wife of the accused. The incident took place in 6 month ago. He came to 

know about the incident in the next day of incident. The villagers informed him 

about the incident. When he came to the house of the accused, he saw victim was 

laid on banana leaves. He heard from the villagers that victim husband had burnt 

her after pouring kerosene on her. Thereafter police came and took his statement. 

Police seized one plastic bottle contains kerosene oil, one match box, and one 

country lamp (Chaki) from the place of occurrence. Ext. 1 seizure list. Ext. 1 (1) is 

signature. Later on, he came to know that victims died. 

 

12.     PW- 3 Dr. Koomudlal  Bora stated that on 16/3/15 he was working as 

Registrar of Tezpur Medical College & Hospital in the  Department of Surgery. On 

that day, police brought one patient namely Akashi Karmakar with burn injuries. 

He recorded the statement of Akashi Karmakar, W/O Prafulla Karmakar  which was 

exhibited at Ext. 3 Ext. 3 (1) is his signature. Her signature was not obtained in 

Ext. 3 as she was not in a position to put her thumb impression. He has recorded 

the statement at 11 a.m. in presence of staff nurses. The injured stated before 

him that her husband poured kerosene oil on her and set her fire on previous 

night at about 9 p.m. on suspecting her having affairs with a person namely  

Daben Munda. 

 

13.    Though he has been exposed to long cross-examination but the evidence as 

to victim stated before him that her husband had poured kerosene oil on her and 

burnt her on previous night at about 9 p.m. suspecting her having affairs with a 

person named Daben Munda has remained unchallenged.  

 

14.     PW- 4 Smti Phuleswari Singh stated the incident took place about 6 month 

ago. The incident occurred on a Sunday at night. On that day, at about 5 p.m she 

went to the house of one person to attend a ceremony. At about 9.30/10 p.m. she 

went outside to attend call of nature, then she saw fire near her house. She 

rushed to her home. She saw Akashi Karmakar was lying in the court-yard of her 

house with burn injury. She raised alarm and on hearing her alarm Puneswar 

Nayak also came there. Thereafter, she along with Puneswar Nayak took victim to 

her court-yard and laid her on a banana leaves and applied coconut oil and eggs 

of hen on her injuries. The entire body of Akashi Karmakar was burnt. The victim 
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stated that her husband burnt her on suspecting her of having illicit relation with 

one Daben Munda. The accused and the victim used to live infront of her house in 

the land of one Bodo person. Thereafter, at about 3 p.m. she along with Puneswar 

Nayak took her to the house of accused. The accused had already fled away.  

 

15.    Though she has been exposed to long cross-examination except giving 

many suggestion the evidence as to on being came to know about the incident she 

rushed to the place of occurrence and saw Akashi was laid on a banana leaves 

with severe burn injury, treat her with coconut oil and eggs of hen, the Akashi told 

them that her husband Prafulla Karmakar burnt her suspecting her of having illicit 

relation with Daben Munda has remained unchallenged.  

 

16.     PW- 5 Dr. Biswajit Das stated that  on 19/3/15 he was working a Medical 

& Health Officer-1, at Kanaklata Civil Hospital, Tezpur. On that day, he performed 

post-mortem examination at about 3.35 p.m. on the dead body of Akashi 

Karmakar , a  female, 35 years wife of  Prafulla Karmakar  of village Mohijaharani , 

No. 2 Borghup, PS Tezpur in reference to Bihaguri OP GDE No. 372/15 dated  

19/3/15, on being escorted  and identified by UBC 625 Rupam Handique and Dino 

Barhoi found him following.  

  An approximate 35 years a female dead body, Rigor mortis present. 

Approximately 90 to 95 per cent burn injury seen over the body involving face 

upper and lower limbs, Thorax both anteriorly  and posteriorly  and abdomen ( 

anteriorly and posteriorly). Sparing perineal region. Peeling of the skin seen over 

upper limbs, abdomen and thorax. 

      Charred, blisters seen over the buttock. Burn injury seen interiorly and 

posteriorly. Peritoneum congested.  

      Mouth, Pharynx and esophagus – congested oral and pharyngeal wall with 

blackish froath.  

                       Other organs are healthy.  

OPINION 

      In his opinion, the death was due to 90/95 per cent antemortem flam burnt 

injuries and due to shock. 

      These injuries are sufficient in ordinary course to cause death of a person.  

      Ext. 3 is the Post-mortem report and Ext. 3 (1) is his signature and Ext. 3 (2) 

is the signature of joint director of Health Services, Sonitpur, Tezpur. 
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    In cross-examination he admitted that a person having 90 to 95 per cent 

burnt injuries may not be able to speak after sometime.   

  

17.    PW- 6 Smti Manju Rani Das Roy, GNM Tezpur Medical College & Hospital 

stated that on 16/3/15 he was working at Tezpur Medical College & Hospital as 

Staff Nurse. On that day, the Begejiya Police brought one lady patient with burnt 

injury to their Medical College & Hospital. At that time, the staff nurse Dijumoni  

was also on duty along with her. They given first aid treatment to her and later on 

the Doctor, Kumudlal Bora recorded the statement of the victim in their presence. 

The victim Akashi Karmakar stated that her husband burnt her suspecting her of 

having illicit relation with one Munda. She also stated that her husband poured 

kerosene over her and burnt her by setting fire with a match stick. When the 

Doctor recorded her statement herself, and Dijumoni Das were present at that 

time.  

 

18.    Though  she has been exposed to long cross-examination the evidence as to  

on 16/3/15 one patient namely Akashi Karmakar with burn injury took to the 

Tezpur Medical College & Hospital where  the Doctor Kumudlal Bora recorded the 

statement of victim in presence of  them, the victim stated that her husband burnt 

her  by pouring kerosene suspecting her of having illicit relation with one Mr. 

Munda has remained unchallenged. 

   

19.     PW- 7 Dijumoni Das who is also staff nurse of Tezpur Medical College & 

Hospital stated that on 16/3/15 she was working as a Staff Nurse at Surgery OPD 

of Tezpur Medical College & Hospital. On that day, in the morning , Police of 

Bebejiya Out Post brought  one Smti Akashi Karmakar a patient with burnt injury. 

At that time, staff Nurse, Manju Rani Das was also on duty along with her. They 

given first aid treatment to her and later on Dr. Kumudlal Bora came and recorded 

the history of injury from the victim in their presence. The victim stated that her 

husband burnt her suspecting her of having illicit relation with one another person 

namely Daben Munda. The injured also stated that her husband poured kerosene 

over her and burnt her by putting fire with match stick.  

 

20.    Though She has been exposed to long cross-examination the evidence as to  

on 16/3/15 a patient namely Akashi Karmakar with burn injury took to the Tezpur 
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Medical College & Hospital, Dr. Kumodlal Bora recorded the statement of victim in 

presence of  them, where victims stated that her husband burnt her suspecting 

her of having illicit relation with one another person namely Munda has remained 

unchallenged. 

 

21.     PW- 8 Sri Ramesh Karmakar stated that he know the accused Prafulla 

Karmakar. He also know the deceased. The incident occurred at about  8/9 month 

ago. The accused was staying near the house of Phuleswari Singh. At about 10.30 

p.m., on the day of incident, Phuleswari Singh call him to her house and he saw a 

woman with burn injuries was laid over banana leaves. The accused was also 

sitting near the woman in drunken condition.  

 

22.     PW- 9 Sri Puneswar Nayak stated that he know the accused as well as 

deceased. The incident took place on or about 1 year ago. Accused and deceased 

resides at a house  in the land of one Khageswar. At about 10 O’ clock in the night 

Phuleswar Singh call him to her house. In the court-yard of Phuleswari, Akashi was 

lying with burnt injury over banana leaves. He saw Phuleswari treated her with 

eggs and coconut oil. He was reported by victim that accused set her fire on 

suspecting her having illicit relation with a person. Then accused fled away. Later 

on Ramesh apprehended accused and public assaulted the accused.  

 

23.   Though he has been exposed to long cross-examination, evidence as to at 

the relevant time on being came to know about the incident he rushed to the 

place of occurrence and saw Akashi with severe burnt injury lying on banana leave 

treated her with coconut and eggs by Phuleswari where victim stated that accused 

burnt her suspecting her on illicit relation with other person has remained 

unchallenged.  

 

24.     PW- 10 the Investigating Officer stated that on 16/3/15 he was posted as 

ASI at Bebejiya Police Out Post. On that day on being received an information 

from Sri Dino Barohi , the  village head man,  that Prafulla Karmakar of 

Monijharani village burnt his wife, immediately the I.C by giving GDE No. 313 

6/3/15 at 8.05 a.m., Bebejia OP proceeds to investigate  the case. During 

investigation he visited the place of occurrence, prepare skatch map, Ext. 4. Ext. 4 

(1) is his signature, recorded the statement of witnesses. They came to know that 
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the deceased was already taken to Tezpur Medical College & Hospital. He has 

seized one half litre kerosene oil from the place of occurrence Ext. 1, seizure list, 

Ext. 1 (3) is his signature. On the death of Akashi Karmakar on 17/3/15 one Dino 

Barhoi the village head man submits FIR before the I.C Bebejiya Police Out Post. 

The O/C Tezpur P.S. registered the case. Ext. 1 is the said ejahar Ext. 1(2) is the 

signature of I/C Bebejia Out Post Sri Pranab Baishya, Ext. 1 (3) is the signature of 

then O/C Tezpur P.S. Sri Madan Kumar Deka. During investigation he recorded the 

statement of witnesses. On 17/3/15 he arrested the accused. ASI Noran Boro 

through dead body challan send dead body to Tezpur Medical College & Hospital 

for post-mortem. A dying declaration was recorded by Dr. Kumudlal Bora from the 

victim of Akashi Karmakar in hospital. Ext. 6 is the certified copy of GD Entry. Ext. 

6 (1), is the signature of the then O/C Bebejia Police Out Post Sri Pranab Baishya. 

After completion of investigation he submitted charge-sheet against the accused 

u/s 304 (B) of the IPC. Ext. 7 is the said charge-sheet Ext. 7 (1) is his signature.  

During recording of statement of witness Ramesh Karmakar  u/s 161 Cr.P.C. he 

stated that “today at morning while he went to the house of victim he came to 

know that accused Prafulla Karmakar at about 10 p.m. pouring kerosene oil and  

setting fire to his wife with a match stick and saw the injured lying over banana 

leaves, he came to know that accused went to drink liquor, so he search him and 

confine him”. Exhibit 8 case diary of GR Case No. 563/15. Ext. 8(1) is the relevant 

portion of statement of Ramesh Karmakar and Ext. 8(2) is his signature..   

 

25.  These much is the evidence of the prosecution.  

 

26. Defence plea is total denial while his statement was recorded u/s 313 Cr.P.C.  

 

27.   I have heard the argument put forward by the Ld. Counsels of both parties.  

 

28.  The Ld. Counsel for the accused submitted that the accused is an innocent 

person. The prosecution has failed to prove the case against the accused beyond 

any reasonable doubt because, there is no eye witness to the occurrence. Despite 

that the alleged dying declaration recorded by the Doctor bears no any certificate 

that the victim at the time of recording of statement was in a fit state of mind to 

make the so called dying declaration. 
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29. On the other hand, learned Public Prosecutor, Sonitpur, Tezpur submitted 

that though there is no any direct evidence but the case is ably proved by the 

circumstantial evidence. That apart, there is a dying declaration recorded by the 

doctor when the victim was taken to Tezpur Medical College & Hospital in 

presence of two staff nurses who had supported the voluntarily nature of 

statement recorded by Doctor in their presence. That apart, there are also other 

oral dying declaration made by the victim before the witnesses Smt. Phuleswari 

Singh and Sri Puneswar Nayak. Said witnesses have clearly deposed in the court 

that at the time of their visiting at the place of occurrence, the victim was treated 

by Phuleswari Singh and the victim stated that her husband i.e. the accused has 

set her fire by pouring kerosene oil suspecting her illicit relation with someone Mr. 

Munda. Therefore, the accused is required to be convicted. To fortify the 

argument, the learned Public Prosecutor, Sonitpur, Tezpur submitted the following 

case laws:  

 1. Abdul Haque @ Burani and others Vs. State of Assam reported in 

2006  4 GLT 657.      

 2. Harilal Malpahari, Appellant Vs. State of Assam reported in 2016 

(2) GLT 1008. 

 3. Shan Mughan Vs. State of Kerela reported in 2012 Crl.L.J. 1489 

and  

 4. Jiban Das Vs. State of Tripura reported in 2012 Cr.L.J. 3237.   

 
30.   Keeping in mind, the submission advance by Ld. Counsels for both parties, I 

am going to dispose the case as follows. 

 
31.  Admittedly, there is no eye witness to the occurrence. Prosecution case 

primarily hinges on the circumstantial evidence and the oral dying declaration.  

 

32. Before adverting to the question, it would be appropriate to see whether the 

death of the deceased was homicidal or suicidal? According to the prosecution story, 

on being came to know about the incident that accused confined his wife in his 

house and setting fire by sprinkling kerosene oil, the informant rushed to the place of 

occurrence. On arrival at the place of occurrence he saw the victim was lying at the 

place of occurrence with burnt injury on her body. Then the victim was taken to 

Tezpur Medical College & Hospital in one 108 Ambulance. Dr. Kumudlal Bora (PW 3) 



10 
 
who was then on duty recorded the statement of the victim at 11 a.m. of 16/03/2015 

in presence of their staff nurses Smt. Manjumoni Das Roy (PW 6) and Smti Dijumoni 

Das (PW 7). Ext. 3 is the dying declaration made by victim in form of statement. The 

Doctor stated that after recording the statement of the victim, her signature was not 

obtained as she was not in a position to put her thumb impression. PW 6 and 7 are 

staff nurses of Tezpur Medical College & Hospital, who were present at the time of 

recording of dying declaration by the doctor, stated that on 16/03/2015 in their 

presence Dr. Kumudlal Borah recorded the dying declaration of the victim. Though 

PW 3 was exposed to long cross-examination but the evidence as to he recorded the 

statement of the victim in presence of PW 6 and 7 staff nurse, has remained 

unchallenged. Similarly, PW 6 and 7 also exposed to long cross-examination but 

evidence as to on 16/03/2015 while they were on duty as staff nurse at Tezpur 

Medical College & Hospital, the Dr. Kumudlal Borah who was then on duty recorded 

the statement of the victim where the victim stated that her husband poured 

kerosene oil on her and burnt her on the previous night at about 9 p.m. on 

suspecting her having illicit relation with one other person has remained 

unchallenged.  

 

33.  Here in the present case it is not only the PW 3, who is the doctor and  PW 6 

and 7, who are nurse, before whom  the victim made dying declaration but the victim 

also made oral dying declaration in presence of Smt. Phuleswari Singh (PW 4) and 

Sri Puneswar Nayak(PW 9). The PW 4 Phuleswari Singh stated that on the night of 

occurrence at about 9.30 /10 p.m. she went outside to attend the call of nature then 

she noticed a fire near her house. She rushed to the place of occurrence and saw 

Akashi Karmakar was laid in the court-yard with burnt injuries. She raised alarm and 

on hearing her alarm Puneswar Nayak also came there. Thereafter, she along with 

Puneswar Nayak took the victim to her court-yard and laid her on a banana leaves, 

applied coconut oil and eggs on her injury. The entire body of Akashi Karmakar was 

burnt. Victim stated that her husband burnt her on suspecting her  having illicit 

affairs with one Daben Munda. Though she has been exposed to long cross-

examination but the evidence as to on being came to know about the incident, she 

rushed to the place of occurrence and saw Akashi Karmakar was laid on banana 

leaves with severe burnt injuries, treated her with coconut oil and eggs, Akashi told 

that her husband burnt her on suspecting her having illicit relation with one Daben 

Munda has remained unchallenged.  
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  Similarly, PW 9 Puneswar Nayak, stated that on the day of incident at 

about 10 O’ clock at night Phuleswari Singh called him to her house. In the court 

yard of Phuleswari, Akashi was laid over banana leaves with burnt injuries. He saw 

Phuleswari treated her with eggs and coconut oil. He was reported by victim that 

the accused set her fire on suspecting her having illicit relation with a person. 

Then the accused fled away. Though he has been exposed to long cross-

examination, evidence as to at the relevant time on being came to know about the 

incident he rushed to the place of occurrence and saw Akashi with severe burnt 

injury lying at the place of occurrence, then took her to the court-yard of 

Phuleswari who treated her with coconut and eggs where victim stated that 

accused burnt her suspecting her on illicit relation with other person has remained 

unchallenged. There is no any evidence led by accused that victim has committed 

suicide. None of the witness was cross-examined by the accused nor even any 

suggestion has been put to any of the witness that the victim committed suicide. 

That apart, while the statement of the accused was recorded u/s 313 Cr.P.C. 

nowhere he stated that the deceased committed suicide. The Doctor, who 

conducted post mortem upon the deadbody of the deceased opined that “Death 

due to 90 -95% antemortem flame burn injury due to shock”. Therefore, the death 

of the deceased cannot be stated as suicidal.    

 

34. Learned counsel for the accused strenuously argued before me that the 

statement in the form of dying declaration recorded by the Dr. Kumudlal Bora i.e. 

Ext. 3 bears no certification that the victim was in a fit state of mind to give the 

dying declaration.  

 

35.  A close scrutiny of the aforesaid Ext. 3, it appears that the same was not 

certified by the Doctor that he has recorded the dying declaration while the victim 

was fit state of mind. It has been held in Jiban Das Vs. State of Tripura reported 

in 2012 Cr.L.J. 3237 in para 19 that –  

 “ There is no animosity of the accused with the doctor. 

There is also nothing on record that the doctor was 

interested in any way with the victim lady or her parental 

family. His evidence has not been shaken at all, which is 

corroborated by PW 12, though, another doctor, whose 

name transpired in Ext. 10 has not been examined. Since, 



12 
 

the doctor himself recorded the statement, there cannot 

be a question about the mental and physical fitness of the 

deceased in making such statement. The recording of 

statement by the doctor himself indicates that the 

deceased was mentally and physically well capable of 

making such statement. There is nothing on record that 

the deceased was tutored, prompted or advised or that it 

was simply her imagination.”    

 
36.   In the instant case, it is an admitted that on 16/03/2015 police has brought 

one patient to Tezpur Medical College & Hospital namely Akashi Karmakar with burnt 

injuries. The Doctor (PW 3) has recorded the statement of Akashi Karmakar in 

presence of staff Nurse Smt. Manju Rani Das Roy and Smt. Dijumoni Das who were 

then on duty at Tezpur Medical College & Hospital. Though their names are not cited 

as witness in Ext. 3 but both the aforesaid staff nurses Smt. Manju Rani Das Roy and 

Smt. Dijumoni Das give evidence before this court that in their presence on 

16/03/2015   at about 11 a.m. Dr. Kumudlal Borah who was then on duty recorded 

the statement of the victim in the form of dying declaration. Though all the aforesaid 

PWs. i.e. PW 3, 6 and 7 were duly cross-examined by defence but they failed to 

show that Dr. Kumudlal Borah or any of the staff nurse i.e. PW 6 and 7 has any 

enmity with the accused or any relationship with the victim to implicate the accused 

falsely.  

 In view of the aforesaid reason, Exhibit 3 i.e. statement in form of dying 

declaration cannot be discarded merely because there is no any certificate that the 

victim was in fit state of mind.  

  

37. Another point is to be discussed in the present case is that there is no 

evidence that on the fateful night in the house of accused there is none other than 

the accused and the victim to suspect any other person setting fire to the victim. In 

this connection, I may cite a case law i.e. Harilal Malpahari, Appellant Vs. State 

of Assam reported in 2016 (2) GLT 1008 wherein para 21 and 23 it is held that - 

     In para 21 it is stated that “There is no cross-

examination of PW 9 with regard to the deposition of 

PW 3 that the door of the house of the accused was 

locked from inside and that the accused had opened the 

door when demanded by the people and that the 
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accused was alone inside the room. Thus, the evidence 

of PW 3 on themost crucial aspects of the case has 

remained unimpeached. PW 9 was also not cross-

examined with regard to the deposition of PW 4 that as 

she went inside the house of the accused, she saw the 

accused standing there with a hammer in hand. PW-4 of 

course, it was stated by PW 9, did not tell him that she 

had seen the accused inside the house. But in our 

considered opinion, the same willnot have any impact 

on the prosecution case as the appellant had admitted 

that he was inside the house. It is clear from the 

evidence on record that the accused and the deceased 

were the only two persons inside the house as the 

evidence has ruled out presence of any third person and 

that he door of the house was locked from inside. There 

was a commotion in the house of the accused 

prompting neighbours to gather and they demanded the 

accused to open the door. The door was opened by the 

accused and the witnesses saw the deadbody of the 

wife of the accused lying in the bed. The injuries 

sustained by the deceased are consistent with blows of 

hammer, which was also seized. Merely because the 

hammer and the finger print of the accused were not 

sent for Forensic Science Examination, we are of the 

considered opinion that in the facts and circumstances 

of this case, the same will not dent the prosecution 

case. Independent witnesses had testified against the 

accused and here was no suggestion that the witnesses 

were inimical to the accused. As such, there is no 

reason to disbelieve their testimony.”  

 

38. Another point is to be discussed in the present case is that the accused has 

failed to explain while his statement was recorded u/s 313 Cr.P.C. that  how his 

wife sustained burnt injury that to the extent of 90-95% even he lives with his 

wife at the time of occurrence. In Munna Kr. Upadhaya @ Munna Upadhaya 
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Vs. State of Andhra Pradesh reported in 2012 Crl.L.J. 3068, the Hon’ble 

Apex Court pleased to held –  

  “Statement made by the accused u/s 313 Cr.P.C. serves a 

dual purpose. Firstly, to afford to the accused an opportunity  to 

explain his conduct and secondly, to use denial of established 

facts as incriminating evidence against him if the accused given 

incorrect or false answers during the course of his statement u/s 

313 Cr.P.C., the court draw an adverse inference against him”     

 

 In the instant case non-explanation as to the conduct and to deny the 

established fact by the accused can easily drawn an adverse inference against him.  

 

39. In this case, the other circumstances relied by the prosecution are as 

follows :  

 Firstly, the deceased was in the house of he accused (husband) at the 

relevant point of time. 

 Secondly, other than the accused and the deceased no third person was in 

the house of the accused where the incident took place at night.  

 Thirdly, when Smt. Phuleswari Singh (Pw 4), Ramesh Karmakar (PW 8) and 

Puneswar Nayak (PW9) visited the place of occurrence, accused was found in 

drunken state and on being seeing them accused fled away. Sudden fled away by 

the accused from the scene, on their arrival  draws an adverse  inference against 

the accused.  

 Fourthly, inspite of severe burnt injuries sustained by the deceased, the 

accused being the husband did not take any step to save her. Had accused been 

tried to douse the fire, he could have avert the said sever burnt injuries. Even after 

95% burnt injury of the victim accused being the husband failed to take her to the 

hospital immediately.  

 Fifthly, the accused being the husband failed to raise alarm to call the local 

people to rescue his wife from further burning but he (accused0 did not do so 

which draws an adverse inference.  

 Sixthly, in absence of any burnt injury in the hands of the accused indicates 

and establishes that there is no attempt to save the deceased though she has 

been lying burnt for substantial period i.e. burning upto 95% to the body. 
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 Seventhly, the evidence of attitude and conduct of the husband, the 

deceased got burnt, not informing to any of the family members immediately and 

not taking prompt steps to take her hospital to give medical assistance draw also 

an adverse inference against the accused and  

 Lastly, the accused simply denied his guilty but failed to explain in details 

how his wife sustained burnt injuries while she lives with him at the time of 

recording his statement u/s 313 Cr.P.C.                 

 

40. All these facts taken cumulatively form a chain so complete that there is no 

escape from the conclusion that within all human probabilities that it is none but 

accused who killed the deceased by setting fire after sprinkling kerosene upon her. 

These established circumstances did not admit of explanation of any other 

hypothesis then that of the guilt of the accused Sri Prafulla Karmakar.  The above 

circumstances would show that the accused person intentionally setting fire upon 

his wife by sprinkling kerosene suspecting his wife in illicit relation with other 

person. When once the ingredients of intention is established then the person 

would be murdered as such, the grave and severe burning injury was sufficient in 

ordinary course of nature to cause death.  

 

41. Regarding “motive”, Hon’ble Apex Court in Sardul Singh Vs. State of 

Hariyana, reported in AIR 2002 SC 3462 observed that – 

“ „Motive‟ which is not always capable of precise proof, if 

proved, may only land additional support to strengthen 

the probable of the commission of the offence by the 

person accused, but the absence of proof does not ipso 

facto warrant as acquittal.” 

 

42. In the instant case, the motive proof was apparently inadequate, although, 

it might be possible.  

 

43.  Considering the aforesaid evidence and circumstances, it is held that the 

deceased was killed by the accused by setting fire after sprinkling kerosene on her 

causing her 90-95% burnt injury resultant ultimately to death.  
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44. In view of the above, I am bound to hold that the prosecution has able to 

prove the charge against the accused Prafulla Karmakar beyond all shadow of 

doubt. Accordingly, he is convicted u/s 302 of the IPC.   

 

45.   Heard the accused on the point of sentence where he praying for leniency 

on the ground that he had been in custody for more than 21 months. Besides he is 

the only earning member of his family.   

 

46.  Heard the learned counsel for the accused as well as learned Public 

prosecutor. But in the case of murder like heinous crime, I am of the view that no 

leniency should be allowed. 

 

47. The recent benign direction of the Penal law towards life sentence as a rule 

and death is an exception awarding of which must be accompanied by recorded 

reason. In the instant case, that the evidence does not clearly indicate the exact 

manner by which the murder was committed. From the medical report as well as 

the dying declaration of the deceased and the statement of the witnesses, it 

transpires that the deceased was died due to 90 – 95% ante mortem flame burnt 

injuries and due to shock. Looking to the matter of manner of setting fire, in the 

case in hand, it seems that the accused acted under momentary impulse. Apart 

from that, it is difficult to hold that the accused person is such a dangerous person 

that to spare his life with endanger to the community. I am also not satisfied that 

the circumstances of the crime are such that there is no alternative but to impose 

the death sentence. It is true that act of murder is a heinous crime and required to 

be condemned. But at the same time, it cannot be said that it is the rarest of rare 

cases where accused requires to be eliminate from the society.  

 

O  R  D  E  R. 

48.   In considering the circumstances leading to commission of crime, I convict 

the accused Prafulla Karmakar u/s 302 of the Indian Penal Code and sentence him 

with Rigorous Imprisonment for life and to pay a fine of Rs. 1000/- (Rupees one 

thousand) only in default Rigorous Imprisonment for one month. 
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49.     Considering the facts and circumstances of the case, I do not think that the 

case is justified for awarding victim’s compensation. 

    

50.  The period of detention of accused person, during investigation, enquiry or 

trial, if any be set off u/s 428 of the Cr.P.C. 

 

51. Let a free copy of judgment and accused be served to the accused. 

 

52.  Let another copy of Judgment and order be sent to the Ld. District 

Magistrate, Sonitpur, Tezpur under the provisions of Sec. 365 Cr.P.C. 

 

53.   Let the G.R Case No. 563/15 be sent to Ld. committal Court along with a 

copy of Judgment.  

 

54.  Given under my Hand and Seal of this Court on this the 23rd day of 

November, 2016. 

 

             (A.K. Borah) 
    SESSIONS JUDGE,   
           SONITPUR: TEZPUR 

  

Dictated and corrected by me 

 

 

 

(A.K. Borah) 
SESSIONS JUDGE, 
SONITPUR :: TEZPUR  
   
 
Dictation taken and transcribed by me:   
 
( R. Hazarika), Steno     
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APPENDIX 
 

Prosecution Witness 
 

1.  Prosecution Witness No.1 :- Sri Dina Barhoi, informant 
 

2.  Prosecution Witness No.3 :- Sri Sarbeswar Basumatary 
3.  Prosecution Witness No.3 : Dr. Kumudlal Borah   
4.  Prosecution Witness No.4 :- Smt. Phuleswari Singh, 

 
5.  Prosecution Witness No.5 :- Dr. Biswajit Das 

 
6.  Prosecution Witness No.6 :- Smt. Manu Rani Das Roy 

 
7.  Prosecution Witness No.7 :- Smt. Dijumoni Das 

 
8.  Prosecution Witness No.8 :- Sri Ramesh karmakar 

 
9.  Prosecution Witness No.9 :- Sri Puneswar Nayak, 

 
10.  Prosecution Witness No.10 :- Sri Paresh Nath, I.O. 

 
    

EXHIBITS. 

 Exhibit 1    :     Seizurelist 
 Exhibit 2    :     FIR . 
 Exhibit 3    :     dying declaration of victim 
 Exhibit 3 -A   :     post mortem report 
 Exhibit 4     :     Sketch map 
 Exhibit 5   :     Deadbody challan 
 Exhibit 6   :     GD entry 
 Exhibit 7   :     Chargesheet 
 Exhibit 8   :     Case diary of GR No. 563/15 
  

MATERIAL EXHIBITS. 

M. Ext. 1   : A plastic bottle 
 
M. Ext. 2   : one country lamp (chaki) 
M. Ext. 3   : one match box. 
 
 
 
 

  
    (A.K. Borah) 
 SESSIONS JUDGE,   

              SONITPUR: TEZPUR 

 


